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ORDER 

 

PER N.K. BILLAIYA, ACCOUNTANT MEMBER:- 

 

The above two cross appeals by the assessee and revenue are 

preferred against the order of the Commissioner of Income Tax (Appeals) 

- 7, New Delhi dated 03.09.2019 pertaining to Assessment Year 2016-17. 

Since both these appeals were heard together, these are being disposed 

of by this common order for the sake of convenience and brevity. 

 

2. Representatives of both the sides were heard at length, the case 

records carefully perused and with the assistance of the ld. Counsel and 

the ld. DR, we have considered the documentary evidences brought on 

record in the form of Paper Book in light of Rule 18(6) of ITAT Rules.  

 

3. Representatives of both the sides have also filed written 

submissions in addition to their respective oral submissions supported by 

various judicial decisions. 
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4. We have carefully considered the written submissions.  The ld. 

counsel for the assessee has reiterated what has been stated before the 

lower authorities. 

 

5. The ld. DR has highlighted the findings of the Assessing Officer.  The 

ld. DR has also relied upon several judicial decisions of the co-ordinate 

benches.  In our considered opinion, there cannot be any decision which 

would be factually identical to the facts of the assessee mutatis 

mutandis.  In fact, all the decisions of the co-ordinate benches, relied 

upon by the ld. DR, are based on specific facts of those cases and the co-

ordinate benches have decided the issues after analyzing the facts of 

each case.  Therefore, we do not find it necessary to consider the judicial 

decisions relied upon the peculiar facts of the case in hand discussed 

hereinbelow. 

 

6. Briefly stated, the facts of the case are that during the year under 

consideration, the assessee company was engaged in the business of 

construction, developing, promoting, managing, operating, leasing and 

dealing in all kinds of real estate. During the year, the assessee company 
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issued 1269400 fully paid equity shares of face value of Rs.10 at a 

premium of Rs. 490/- per share and 1065400 partly paid equity shares of 

face value of Rs.10 per share at a premium of Rs. 490/- per share. 

Accordingly, the assessee company received Rs. 1,80,21,000/- as share 

capital and Rs. 88,30,29,000/- as share premium during the year.  

 

7. Invoking the provisions of section 68 of the Act, the AO asked the 

assessee to prove the identity, genuineness and credit worthiness of the 

subscribers. The requisite details were submitted by the assessee. The 

list of shareholders to whom shares were allotted during the year is as 

under:  
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8. The AO examined the details of each share applicant. The AO 

further examined the source of the source and summarized his findings as 

under:  

 

“11. Without prejudice to conclusion drawn in the above paras, few 

facts are being reiterated below to understand the complete picture:- 

 

1. All the individuals having meagre gross total income have huge 

exempt income from the non-genuine sources, including entry 
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operators like S.K. Jain(specifically barred by the Enforcement 

Directorate), penny stock. 

 

2.  Shares of four independent or non-related parties which were 

partly paid, are forfeited in the subsequent Assessment Year, i.e., 

2017-18. These dubious entries show that the assesse never had the 

genuine intention to raise the share capital/premium, but to show the 

channels differently in different Assessment years. 

 

3. Summonses were issued to these investor companies but nobody from 

their side turned up in compliance to the summons. Even though it was 

not at all difficult for the assessee to produce them as all the 

investor parties are in some or other way related to the Assessee 

Company, yet, the assessee chose not to comply with the notices 

issued by the department which further shows the casualness of the 

assessee company. 

 

4. Assessee didn’t even furnish the requisite documents, hence haven’t 

even fully complied with the notices (same can be seen in Table 1). It 

was left to the AO to do independent inquiry. 

 

5. The valuation of shares in companies where the assessee company has 

made investment (in unlisted shares)is been done by Mr. Satvindra 

Singh who also happen to be the AR of the assessee, it clearly creates 

conflict of interest. Thus even the investment amounting to Rs. 10 cr. 

remains unexplained. 
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6. Similarly, the valuation of shares of the assessee company is being 

done on forward date 22.7.2016 while the issuance of shares and date 

of receipts of share premium in bank accounts are starting from the 

beginning of the year (April 2015), which raises the suspicion that 

back calculation has been done by the assessee after receiving the 

premium amount. 

7. Two related companies, Nimit Builders Pvt Ltd and Verma Finvest Pvt 

Ltd, have no financials supporting their creditworthiness. Their 

balance sheet is symptomatic of paper companies/shell companies, i.e., 

heavy capital and premium, but nil underlying operations. Despite being 

provided with the show cause regarding the same, the assessee 

couldn’t prove otherwise. 

 

8. In case of not directly related companies, the assessee couldn’t 

furnish the exact source of income It is pertinent to note that all 4 

such companies are loss making and don’t have any worth as such as 

shown in Table 2. Especially in the light of the cash deposits, and bank 

entries through same group concerns, poor financials, even these 

companies doesn’t qualify the criteria of creditworthiness. Moreover, 

the forfeiture in subsequent year shows that it was merely an entry 

passed during the Assessment year. In such circumstances, the only 

possibility remain is to route the funds by making these companies as 

intermediaries. 
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1.  

2.  There is no considerable business activity in these investor companies 

and or no definite source of income of the individuals. 

3.  Routing and re-routing in the same companies, as discussed in the 

case of Nimit Builder Pvt Ltd 

4. Bank accounts of many of the intermediaries in the bank channel are 

closed and dormant which further clears the intention of their 

existence, i.e., to channelize the unaccounted funds through layers 

5.  Bank statement of these investor companies show that, money came 

from some third party into their account, which remain unexplained in 

absence of any cooperation from the investor companies, and 

immediately the money was transferred to the account of the 

assessee company. 

6. Modus operandi of all these investor companies is strikingly identical 

7.  Moreover, director and addresses of these investor companies are 

also related and appointed by the director of the investee companies 

and individuals (As explained in company chart attached and the family 

tree). 

8. Moreover, Sh. Dinesh Gupta who is the Director of the 

assessee company and has been stated to be the real managing 

director of all other group companies could not produce himself 
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against the summons issued to the investor parties in the capacity of 

principal officer of these parties and could not provide sufficient 

documentary evidence to prove the source of this money; leave aside 

discharging the onus of producing other directors of the companies as 

was required by the undersigned. It is pertinent to mention that he 

could not explain his source of income satisfactorily.” 

 

9. In light of the aforementioned conclusion, the AO formed a firm 

belief that the assessee has grossly failed to discharge the burden of 

proof cast upon it by provisions of section 68 of the Act. The AO also 

observed that the source of the share applicants is entry providers 

belonging to S.K. Jain group. The AO further observed that though the 

assessee has claimed to be in the business of real estate but has no 

running real estate business and is showing no entry in the books of 

accounts and the primary source of income is through investment in FDs 

in the form of interest, while the source of this investment is money that 

it has received in the form of share capital and share premium through 

circuitous transactions.  
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10. The AO found that the assessee did not undertake a single project 

during the year and hence it is inexplicable how the capital appreciation 

has accrued to the investor companies. Drawing support from the ratio 

laiddown by the Hon'ble Supreme Court in the case of Sumati Dayal 80 

Taxmann.com 89, the AO applied the test of human probability and made 

addition of Rs. 88,30,29,000/-. 

 

11. Assessment was assailed before the CITA.  

 

12. Before the first appellate authority, the assessee reiterated what 

has been stated before the lower authorities and relied upon the very 

same documentary evidences which were filed during the course of 

assessment proceedings.  

 

13. After perusing the written submissions and detailed documentary 

evidences, the first appellate authority partly confirmed the additions of 

Shri Anand Gupta, HUF and Shree Sanchit Gupta and all other additions 

were deleted. Hence these cross appeals by the assessee and the 

revenue.  
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14. The documentary evidences which the appellant filed in respect of 

all persons to whom the shares were allotted to demonstrate that it has 

discharged the initial onus cast upon it by provisions of section 68 of the 

act are as under:  

1.  Copy of PAN,  

2.  Copy of share application,  

3.  Confirmation of receipt of shares,  

4.  Shareholders confirmation for subscription of shares,  

5.  Copy of share certificate, 

6.  Copy of ITR acknowledgement for a Y 2016–17,  

7.  Affidavit,  

8.  Bank statement,  

9. Source of source document.  

 

15. On careful perusal of the aforementioned documents, we are of the 

considered view that the assessee has not only proved the source of share 

capital and share premium received by it, but has also proved the nature 

and source of funds in the hands of shareholders. We find that the AO has 

not pointed out any discrepancy in the documentary evidences filed by 



17 

 

the assessee in support of its claim but has made general observations in 

respect of entry provider of some SK Jain group. In our considered 

opinion, once the assessee has established the ‘source’ and ‘source of the 

source’, and if the ‘source’ is not able to explain or give plausible 

explanation of its ‘source’, then, the addition should be made in the 

hands of that person and not in the hands of the assessee company, as 

prima facie, the assessee company has discharged its burden of proof.  

 

16. Further, we find that Shri Anand Gupta, HUF and Shri Sanchit 

Gupta, whose additions have been confirmed by the CIT[A], these two 

share applicants have shown their respective source of source, sale 

consideration resulting into capital gain on sale of shares of Shital Leasing 

and Finance Ltd which, according to the Assessing Officer, was a company 

engaged in accommodation entry business. Assuming that the shareholder 

Anand Gupta HUF has introduced his own unaccounted cash in the 

disguise of long-term capital gain from sale of shares of some penny stock 

company, then the addition should have been made in his hands and not 

in the hands of assessee company.  

 



18 

 

17. Long-term capital gain from sale of shares of Shital Leasing and 

Finance Ltd, if according to the AO, is a sham transaction, then, addition 

should have been made in the respective hands of the share applicants 

and not the assessee company. The appellant is only required to prove 

the identity, genuineness of the transaction and capacity of the lender 

and by virtue of the first proviso to section 68 of the Act where the 

appellant has received share premium, then it has also to establish the 

source of source.  

 

18. Considering the plethora of documentary evidences, we find that 

not only the assessee has established the source of the creditor, but it 

has also furnished documentary evidences to show the’ source of source’. 

We find that the AO, while making addition, has made general 

observations relating to the circulation from one source to the other.  

 

19. On the one hand, the AO observes that all the share 

applicants/individuals/HUF/companies are related to the assessee 

company and on the other hand the AO is doubting the identity of the 

share applicants. The AO cannot blow hot and cold in the same breath. 

Further, the first appellate authority, while deleting the additions on 
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account of 10 share applicants on the same set of facts has erred in 

confirming the addition on account of two share applicants, namely, Shri 

Anand Gupta, HUF and Shri Sanchit Gupta.  

 

20. We find that the entire share capital and premium has been 

received through account payee cheques drawn on the account of 

shareholders who are all independent assessees and have confirmed the 

transaction of having made investments in the assessee company and 

have also filed their respective bank accounts and have explained the 

nature and source of funds in their bank account out of which share 

subscription including premium has been paid to the assessee company. 

These evidences cannot be brushed aside lightly and preponderance of 

human probability cannot get precedence over these evidences galore.  

 

21. It is pertinent to note that the AO has not doubted the share 

premium of Rs. 490/- per share as the same is supported by the valuation 

report as per the I.T. Rules. By disbelieving the source of source being 

long term capital gain from the sale consideration of shares of Shital 

Leasing and Finance Ltd and Shilpi Cable Technologies, the AO cannot 

justify the addition in the hands of the assessee company. As mentioned 
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elsewhere, any addition which deserved to be made should have been 

made in the hands of the share applicants who have shown their source of 

source as sale of shares of these companies or alleged accommodation 

entries. Whether the assessee has discharged the burden cast upon it by 

the provisions of section 68 of the Act or not is purely a question of fact 

and has to be decided on the facts of each case and, therefore, no 

judicial decision has been considered on the peculiar facts of the case in 

hand.  

 

22. Considering the evidences brought on record, we are of the 

considered view that the additions made by the AO on the basis of 

general observations and without drawing any adverse inference in the 

hands of the individual taxpayers [share applicants] such additions based 

on surmises and conjectures cannot be sustained. The assessee has also 

furnished evidences demonstrating the source of the share applicants, 

therefore, the additions, at least, cannot be made in the hands of the 

assessee. As pointed out earlier, the ld. CIT[A] has also erred in 

sustaining the two additions, namely, Shri Anand Gupta HUF and Shri 

Sanchit Gupta which are also without any basis. In the light of the 
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discussion hereinabove the appeal of the assessee is allowed and that of 

the revenue is dismissed.  

23.  In the result the appeal of the assessee in ITA No.7653/DEL/2019 is 

allowed and that of the Revenue in ITA No.9451/DEL/2019 is dismissed.  

The order is pronounced in the open court on 26.04.2021.  

 
 
 
           Sd/-                                                              Sd/- 

[BHAVNESH SAINI]      [N.K. BILLAIYA]  
JUDICIAL MEMBER        ACCOUNTANT MEMBER  
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